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Mukhar: Child Soldiers and Peace Agreements

CHILD SOLDIERS AND PEACE
AGREEMENTS

ROSE MUKHAR*

CHAPTER ONE INTRODUCTION

Children suffer disproportionately in war, and they benefit
disproportionalityless in peace.
For hundreds of years, children have suffered many hardships during
armed conflicts, and they have been especially vulnerable to being
recruited, abducted or coerced into joining armed groups for the sake of
child soldiering.' As child soldiers,' there is the inherent danger they will
be killed, maimed, or traumatized during combat or while fulfilling such
other "duties" as laying mines and building explosives, spying, or acting

* B.A., Political Science, Wellesley College: M.A., International Relations, US International
University; J.D. (with Honors), Golden Gate University School of Law; L.LM., International Legal
Studies, Golden Gate University School of Law. Ms. Mukhar is a social justice and human rights
attorney. She spent the summer of 2012 in the Hague, Netherlands, studying the prosecution of war
criminals in cases involving child combatants. Her law practice specializes in representing human
trafficking survivors.
I. Ilene Cohn, "The Protection of Children in Peacemaking and Peacekeeping Processes," 12
Harv. Hum. Rts. J. 129 1999.
Internal Displacement Monitoring Centre (iDMC), "Internal Displacement, Global
2.
Overview of Trends and Developments in 2009," Geneva, May 2010, Page 18.
Recently, the broader terminology of "children associated with armed forces or armed
3.
groups" or "children associated with armed conflict," has been referenced in academia rather than
"child soldier" so as to more clearly include both the boys and girls who are used as domestic
servants or who have any other indirect involvement with, or provide support for, the hostilities.
However, this paper will use the term "child soldier." See, Professor Cecile Aptel, "Lubanga
Decision Roundtable: The Participation of Children in Hostilities," posted on Opinio Juris, 18 March
2012, available at: http://opiniojuris.org/2012/03/18/lubanga-decision-roundtable-the-participationof-children-in-hostilities/.
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as decoys.4 Additionally, children suffer serious mental, physical, and
emotional injuries from direct and indirect participation in armed
conflict, including witnessing, and perhaps perpetrating, horrendous
atrocities, as well as from sexual slavery, which girl child soldiers are so
often subjected to.' If a child soldier is captured or surrenders, the child
is then often subjected to prolonged administrative detention and/or
prosecution. Thus, due to their age, child soldiers are extremely
vulnerable because they remain dependent on adult care.
When an armed conflict is resolved with a treaty, the needs of children in
general and child soldiers specifically are rarely addressed in the peace
agreement. Once an armed conflict subsides and child soldiers are able to
return to civilian life, many of them no longer have anyone to turn to
because their family may have been displaced or even killed during the
conflict. There are even times when a family will reject a former child
soldier due to crimes they may have committed or because of "perceived
alliances with enemies, or social consequences arising from disability,
psycho-social difficulties, pregnancy, HIV/AIDS and other possible
effects" of the armed conflict.'
Sadly, there is little community or
government structures designed to support children or former child
soldiers exposed to armed conflicts. This is the case despite the creation of
demobilization, disarmament, and reintegration (DDR)7 programs because
these programs are primarily designed for adult combatants. The result is
that many child soldiers remain under the control and command of the
armed forces or rebel groups that abducted or conscripted them in the first
place, fueling the vicious cycle of armed conflict.
There are numerous human rights treaties and international humanitarian
laws that focus on the rights of the child and how they are owed special
protections, especially in times of conflict. Indeed, as articulated in the
4.
Child Soldiers International, "Questions & Answers, Who are child soldiers?" 2007, at,
http://www.child-soldiers.org/childsoldiers/questions-and-answers.
5. Id.
6. Lisa Alfredson, "Child soldiers, displacement and human security," Disarmament Forum
(2002), Vol. 3, Page XX. Available at: http://www.unidir.org/pdf/articles/pdf-art I 728.pdf.
7. Disarmament, Demobilization and Reintegration (DDR) aims at a comprehensive reversal
of war conditions to peace amongst belligerents, and it attempts to bring about peaceful conditions,
enhance human security, stability, and development by transforming the role and posture of armed
combatants. Disarmament refers to the collection of arms in or outside the conflict zone.
Demobilization involves disbanding military structures and leads to the transformation of former
combatants to civilian life. Reintegration is the reinsertion into civilian life of former combatants,
together with their families, in order that they resume economic, social, and political life. This
generally entails the provision of packages including cash, in-kind compensation, training on the job
and encouragement to embark upon self-help, income-generating projects. See, UN Office of
Special Adviser on Africa, "Second International Conference on DDR and Stability in Africa
Kinshasa, Democratic Republic of Congo," 12-14 June 2007. Page 3.
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Preamble to the Declaration of the Rights of the Child, "the child, by
reason of his physical and mental immaturity, needs special safeguards
and care.. .mankind owes the child the best it has to give."' Why then
are child soldiers' needs and rights rarely included in peace agreements?
Even if children are referenced, it is in regard to establishing DDR
programs. Even then, because those programs often do not provide
guidelines for specific implementation for children nor is there specific
funding to implement a program just for children, the programs tend to
come to an end soon after the ink dries on the peace agreement. As such,
former child soldiers are often not provided with adequate support for
coping with and recovering from the trauma they have witnessed and
experienced, and they are not provided with the appropriate training to
learn new skills to support themselves. It is not surprising then that
former child soldiers often return to fighting (either voluntarily or
through forced conscription), as it is a means for their survival, and it is a
familiar lifestyle for them.
Despite that the forcible recruitment and use of child soldiers under the
age of eighteen years is prohibited in international law and that the use of
child soldiers under the age of fifteen is a war crime, in practice the
forced conscription and use of under age child soldiers continues with
impunity at the local level. Justice for child soldiers as victims and the
accountability of those leaders who unlawfully used the children in the
hostilities are not usually addressed in the peace accords. As a deterrent
to the use of child soldiering and in order to ensure a sustainable end to
armed conflicts, justice and impunity concerns must be included in peace
agreements. Additionally, the presence of these provisions "makes it
more likely that there will at least be attempts to comply with the legal
requirements."' Lastly, even though addressing accountability during
peace talks could potentially derail prospects for peace, the needs and
rights of child soldiers must be addressed and impunity must cease when
the armed conflict ends.
This paper will explore and analyze the relationship between child
soldiers and peace processes. It will address the protections offered - or
lack thereof- by human rights and international humanitarian law to child
soldiers in armed conflicts. In particular, the conflict in the Democratic
Republic of the Congo ("DRC") is specifically addressed because the
DRC conflict from 1996 to 2002 can most likely be classified as a non8.
United Nations General Assembly, Preamble to the "Declaration of the Rights of the
Child," G.A. res. 1386 (XIV), 14 U.N. GAOR Supp. (No. 16) at 19, U.N. Doc. A/4354, (1959).
9.
See, Professor Matthew Happold, Child soldiers in international law, (Manchester:
Manchester University, 2005). Page 115.
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international armed conflict'" - which is what most of today's conflicts
are deemed; also because the numerous peace treaties from this
timeframe primarily failed to provide a lasting peace in the DRC region.
The paper argues that in order to achieve sustainable peace in the DRC
conflict or any conflict that uses child soldiers, that child soldiers' needs
and rights must be addressed in the peace agreement. Furthermore, it is
proposed that the peace process must address and ensure there is a
structure for accountability and justice of those local leaders who
abducted or recruited children under the age of eighteen years as child
soldiers.
Chapter 2 addresses who a child soldier is and reviews the legal
definitions as well as the various international treaties, laws, and
conventions designed to offer children special protections and ensure that
their best interests are addressed. Chapter 3 looks at Graca Machel's
groundbreaking report on the "Impact of Armed Conflict on Children,"
and the recognition of child soldiers. Chapter 4 specifically looks at the
DRC as a case study. Chapter 5 sets out the paper's conclusions that
DDR child-specific programs and justice provisions should be included
in peace agreements for there to be sustainable peace.
CHAPTER TWO WHO IS A CHID SOLDIER?
Everyone talks about 'the impact of war on children.' But how
do you measure the impact of war? Who suffers the greater
horror, the child who is violated, or the child who is forced to
become a perpetrator? We are the victim, the perpetratorand
the witness, all at once."
As the quote above demonstrates, children used as soldiers in armed
conflicts are not only the victims; they can also be the perpetrators and
the witnesses to atrocities. This makes a child's role in an armed conflict
unique, but also confusing as it is difficult to determine when or if ever a
child should be held accountable for violations of war crimes.
Additionally, there is no international minimum threshold age of criminal
responsibility for war crimes. This adds to the dilemma of whether a
10. "The most widely prevalent type of armed conflict today is non-international in nature. It
involves hostilities between government armed forces and organized non-State armed groups or is
carried on among members of such groups themselves." International Committee of the Red Cross,
"Increasing respect for international humanitarian law in non-international armed conflicts," 22-042008, Publication Ref. 0923. Available at: http://www.icrc.org/eng/resources/documents/publication/
p0923.htm.
I1. Sierra Leone Truth and Reconciliation Commission, Truth and Reconciliation Commission
Report for the Children of Sierra Leone: Child-Friendly Version (2004) at page 14, available at
http://www.unicef.org/infobycountry/files/TRCCF9SeptFINAL.pdf.
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child should be treated as a victim and thus be entitled to support and
assistance for reintegration into society, or instead whether the child
should be prosecuted for any International Humanitarian Law (IHL)
violations that may have been committed during the conflict. 2
Therefore, before discussing how peace processes should include child
soldiers' needs and rights, it is helpful to review the prevalence of child
soldiers, the international law concerning who is a "child" and who is a
"child soldier," as well as the rights those children have. It is important
to understand how old a "child" is in order to better comprehend how
young a child soldier can be.
A.

PREVALENCE OF CHILD SOLDIERS

There are approximately thirty armed conflicts' in the world today, and
it is estimated that there are over one billion children affected by those
armed conflicts.
While it is difficult to assess how many'" of those one billion children are
actively involved in armed conflicts, there is no doubt that the number of
child soldiers in the world is significant.'" There are some 33 countries
12.
While some child soldiers have been prosecuted for war crimes, this paper does not
specifically address the prosecution of child soldiers.
13.
An armed conflict is defined as "at least 25 battle-related deaths in one calendar year."
See, UCDP Conflicts Encyclopedia, "Uppsala Conflicts Database Program data for 2010," at
http://www.pcr.uu.se/research/ucdp/faq/. SIPRI commissions the Uppsala Conflict Data Project, and
SIPRI estimates that of those 30 armed conflicts, 15 are "major" armed conflicts ("major armed
conflicts" is defined as "at least 1000 battle-related deaths in any single calendar year"). See:
Stockholm International Peace Research Institute, SIPRI Yearbook 2011, Armaments, Disarmament
and International Security Summary, Sweden, 2011, page 4 and see Appendix 3B "Definitions,
sources and methods for the conflict data." Available at: http://www.sipri.org/yearbook/201l/files/
S1PRIYB II summary.pdf, httpJ/www.sipri.org/research/conflicttends/sipri-publications/yeabook/ybO403b.
14.
Citing 2006 statistics, the United Nations Children Fund (UNICEF) estimates that there
were over one billion children living in countries or territories affected by armed conflicts in 2009.
See, UNICEF, "Machel Study 10-year strategic Review, Children and Conflict in a Changing World.
April 2009, Pages IV and 19. http://www.un.org/children/conflict/_documents/machellmsr2 en.pdf.
15.
There are numerous challenges involved in determining how many child soldiers there are,
including, "[i]naccurate estimates of overall populations, as well as refugees and internally displaced
persons, may arise due to ongoing movements of people, deliberate attempts to overestimate or
underestimate numbers, or the fact that available population data may vary in quality. The data are
influenced by lack of access to people or communities affected by armed conflict, absence of
functioning birth and death registration systems, and populations in hiding." See, United Nations
Children's Fund (UNICEF), "Machel Study 10-year strategic Review, Children and Conflict in a
Changing World," Office of the Special Representative of the Secretary-General for Children and
Armed Conflict, UN (April 2009), page 19. Available at: http://www.unicef.org/publications/files/
Machel Study_10_YearStrategic Review EN_030909.pdf.
16.
Most armies and militias do not track the number of child soldiers they use, so only
estimates are available. Since 2008, the United Nations has estimated there are more than 250,000
child soldiers. See, UN News Centre, "UN advocate for children in armed conflict hails United
States legislative steps," 17 September 2008, available at, http://www.un.org/apps/news/story.asp?
NewslD=28094&Cr-children&Crl=armed+conflict quoting the Secretary-General's Special
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and territories affected by the conflicts, sixteen of which are in the
continent of Africa; nine conflicts are in Asia, and the remaining eight
conflicts are in the Middle East, Central and Eastern Europe, and Latin
America. 17 Although the exact figures are unknown, at least 40%8 of the
world's child soldiers are in Africa, however, given that almost half of
the global armed conflicts occur in Africa it would not be surprising if
the percentage is higher."
Most child soldiers are between the ages of fourteen and eighteen years
old, although children as young as seven have been used as child
soldiers.20 Indeed, despite a trend by State Parties to the Child Soldiers
Protocol to adopt a "Straight 18" or a "Zero under 18" policy thereby
prohibiting both compulsory and voluntary recruitment, and prohibiting
participation of children under eighteen years in hostilities,2 most child
soldiers under eighteen years have been recruited into State armed forces
(army, navy, air force).22 While many children "volunteer" to join the
Representative for Children and Armed Conflict, Radhika Coomaraswamy. See also, United
Nations Cyberschoolbus, "Child Soldiers," at, http://www.un.org/cyberschoolbus/childsoldiers/
whatsgoingon/ and, The UN Works for People and the Planet, "Children: The future lies in young
people," at http://www.un.org/works/sub2.asp?lang=en&s=23.
17.
Graca Machel, "Machel Study 10-Year Review Strategic Review: Children and Conflict in
a Changing World," UNICEF, (2009).
Page 26.
Available at: http://www.unicef.org/
publications/files/MachelStudy_10 Year StrategicReview EN_030909.pdf.
18.
Professor Mark Drumbl suggests that, "[t]o be clear, only a plurality - reportedly, about
40% - of the global number of child soldiers is located on the African continent." See, Mark
Drumbl, Reimaging Child Soldiers in International Law and Policy, Oxford, (2012). Page 6.
19.
For example, between January 2010 and June 2012 the following States deployed youth
under the age of eighteen into hostilities as including: Chad, C6te d'Ivoire, the Democratic Republic
of the Congo, Libya, Myanmar, Somalia, South Sudan, Sudan, United Kingdom and Yemen. See,
Child Soldiers International, "Louder Than Words, An agenda for action to end state use of child
soldiers," Child Soldiers International UK, (2012).
Available at: http://www.childsoldiers.org/global-report-reader.php?id=562. See also, Graca Machel, "Machel Study 10-Year
Review Strategic Review: Children and Conflict in a Changing World," UNICEF, (2009). Page 26.
Available at: http://www.unicef.org/publications/files/MachelStudy_10_Year StrategicReview
EN_030909.pdf.
20.
UN, "Chapter 4, Child Soldiers Vital Statistics Life on the front line, Cyber School Bus
Lesson Plan, (May 2000).
Available at: http://www.un.org/cyberschoolbus/briefing/soldiers/
soldiers.pdf.
21.
According to Professor Mark Drumbl, the "Straight 18" position has "considerable
momentum" and has "exercised even greater influence in shaping transnational policy initiatives,
best practices, and persuasive authority such as the commitments and principles emerging from the
Cape Town and Paris processes." See, Mark Drumbl, "Reimagining Child Soldiers in International
Law and Policy, Oxford, (2012), Page 5. See also, United Nations Children and Armed Conflict,
"Zero Under 18 Home Page," Information and Communications Technology Division/DFS of the
United Nations, 2010, available at: http://zerounderl8.org/. And, see Child Soldiers, Facts and
Figures on Child Soldiers, Child Soldiers Global Report 2008, "The trend towards a "straight-18"
standard for military recruitment," last updated in 2009, available at, http://www.childsoldiers
globalreport.org/content/facts-and-figures-child-soldiers.
22. Since January 2011, eighteen States were reported to have used girls or boys in hostilities,
including: Afghanistan, C6te d'lvoire, Democratic Republic of the Congo/DRC, Iraq, Libya,
Myanmar, Philippines, Somalia, Sudan, South Sudan, Thailand and Yemen. Paramilitary groups
backed or allied to State forces were from Central African Republic, C6te d'lvoire, Somalia, Sudan
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military or rebel forces, it can be argued that some of "these children are
more likely responding to a variety of pressures - economic, cultural,
social and political."23 Children are also abducted and forced into
conscription.24
Both girls and boys are child soldiers; however boy soldiers "commit
acts of atrocity" more than girls do. 2 5 Additionally, while both boys and
girls are victimized by sexual violence as child soldiers, "adolescent girls
tend to be the first to be victimized during armed conflict." 26
B.

DEFINITION OF "CHILD"

The Convention on the Rights of the Child (CRC) came into force in
1990, and is a binding international treaty that recognizes the human
rights of all children during peacetime and armed conflict. 27 It is the
most widely ratified human rights treaty in history, with ratification by
all participating nations except two. 28 It took over ten years of
collaboration and negotiation by governments, non-governmental
organizations, professionals, children's rights activists, and child

and Yemen. Children were also used in armed opposition groups supported by foreign states in
Eritrea (support to Somali armed groups) and Rwanda (support to DRC armed groups). See Child
Soldiers International, "State armed forces," (2012) Child Soldiers International UK. Available at:
http://www.child-soldiers.org/theme-reader.php.
And, see, Child Soldiers International, "Louder Than Words, An agenda for action to end state use
of child soldiers," Child Soldiers International UK, (2012). Available at: http://www.childsoldiers.org/globalreport reader.phpid=562. And see, UN, "Chapter 4, Child Soldiers Vital
Statistics Life on the front line, Cyber School Bus Lesson Plan, (May 2000). Available at:
http://www.un.org/cyberschoolbus/briefing/soldiers/soldiers.pdf.
Graca Machel, "Machel Study 10-Year Review Strategic Review: Children and Conflict in
23.
a Changing World," UNICEF, (2009). Page 37.
For instance, the Lord's Resistance Army (LRA) continues to commit grave violations
24.
against children in the Central African region including: the Central African Republic, the
Democratic Republic of the Congo, South Sudan and Uganda. See, United Nations General
Assembly, "Sixty-sixth session Agenda item 65 (a) Promotion and protection of the rights of
children," A/66/782-S/2012/261, (26 April 2012).
25.
Professor Mark Drumbl, Reimaging Child Soldiers in International Law and Policy,
Oxford, (2012). Page 6.
26.
Graca Machel, "Machel Study 10-Year Review Strategic Review: Children and Conflict in
Available at: http://www.unicef.org/
Page 26.
a Changing World," UNICEF, (2009).
publications/files/MachelStudy_.10_ Year_.Strategic-Review EN_030909.pdf. Page 161.
The United Nations General Assembly adopted the CRC in 1989, but it did not come into
27.
force until 1990. See the United Nations, Convention on the Rights of the Child, General Assembly
Resolution 44/25, GAOR, 44h Session, Supp. No. 49, U.N. Doc A/RES/44/25 (1989). Entry into
force 2 September 1990, in accordance with article 49. See Articles 38 and 39, which address
children's rights and protections during armed conflicts (hereinafter referred to as the CRC).
Available at, http://www2.ohchr.org/english/law/crc.htm.
To date, neither the United States nor Somalia has ratified the CRC. See United Nations
28.
Treaty Collection on the CRC at: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY
&mtdsg.no=IV- II &chapter=4&lang=en.
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development experts to establish the standards set forth in the CRC.29
Although the creation of this international treaty was significant, there
are inconsistencies in the CRC's provisions relating to children in armed
conflicts.
For instance, the CRC defines a child as "every human being below the
age of eighteen years unless under the law applicable to the child, majority
is attained earlier""o (emphasis added). This definition of a "child" appears
to be straightforward. However, the definition expressly permits variations
among State Parties as to the determination of how old a child can be.
While the standards and obligations are supposed to be "non-negotiable"
and State Parties are "obliged to be consistent in defining benchmark
ages," nations can declare and reserve a different age of majority than
eighteen." If a State Party sets the age of majority below eighteen years,
the earlier age of majority must be in conformity with "the spirit" and the
guiding principles of the CRC and should not be used to undermine the
rights of any child.32 This flexibility has resulted in "the unequal treatment
of children based on their national domicile."" However, the freedom for
States to set their own age of majority may have been one of the reasons
why so many States have become parties to the CRC.
C.

DEFINITION OF "CHILD SOLDIER"

The term "child soldier" might initially conjure up images of children
carrying machetes or AK-47s in such war-torn countries as Rwanda,
Somalia, or the Sudan. One may not think of teenage Afghan children
making (and throwing) grenades or Rwandan girls being used as porters
for ammunitions, cooks and sexual slaves in the Democratic Republic of
the Congo (DRC).34 However, all these children have been considered as
29.
UNICEF, "Convention on the Rights of the Child Frequently Asked Questions,"
http://www.unicef.org/crc/index 30229.html.
30. See UN General Assembly, Convention on the Rights of the Child, 20 November
1989, United Nations, Treaty Series, vol. 1577, Article I.
31.
Id. This is clearly stated in Article I of the CRC, "...unless under the law applicable to the
child, majority is attained earlier." See also, Guy Goodwin-Gil, and Ilene Cohn, Child Soldiers: The
Role of Children in Armed Conflicts, A Study for the Henry Dunant Institute, Geneva, Clarendon
Press, Oxford, (1994), Page 126. And see, UNICEF, "Definition of the child (Article 1)" The
Convention on the Rights of the Child, Guiding Principles: General Requirements For All Rights, at
http://www.unicef.org/crc/files/GuidingPrinciples.pdf.
32. Id. And see, UNICEF, "Definition of the child (Article 1)" The Convention on the Rights
of the
Child,
Guiding
Principles:
General
Requirements
For
All Rights,
http://www.unicef.org/crc/files/GuidingPrinciples.pdf.
33.
Sharon Detrick, "A Commentary on the United Nations Convention on the Rights of the
Child," The Hague, Netherlands, (1999), Page 59, citing T. Porterfield and G.H. Stanton, The Age of
Majority: Article 1, 7 New York Law School Journal of Human Rights (1989), Page 31.
34.
Rwandan girls from refugee camps in Rwanda have been abducted, trafficked and used as
sexual slaves by militia armed groups in North Kivu, of the DRC. See, Coalition to Stop the Use of
Child Soldiers, Child Soldiers Global Report 2008, London, 2008, Page 106.
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child soldiers so that the definition of a child soldier is quite broad. In
fact, there is not one specific treaty that defines who a "child soldier" is.
I.

The 1977 Additional Protocols to the Geneva Conventions

The four 1949 Geneva Conventions and their Additional Protocols are at
the core of IHL, the body of international law that regulates the conduct
of armed conflict and seeks to limit its effects." The significance of
these IHL Conventions to the present paper is that they were the first to
address children in times of armed conflict. In particular, the 1977
Additional Protocols to the Geneva Conventions specifically address
children as combatants.
Article 77 of the Additional Protocol I Relating to the Protection of
Victims of International Armed Conflicts (hereinafter, "Additional
Protocol I"), among other things, establishes that the parties to a conflict
"shall take all feasible measures" not to recruit children under fifteen
years, and to ensure that children do not take part directly in hostilities."
Additional Protocol H, Relating to the Protection of Victims of NonInternational Armed Conflicts (hereinafter, "Additional Protocol I"),
provides that "[c]hildren who have not attained the age of fifteen years
shall neither be recruited in the armed forces or groups nor allowed to
take part in hostilities." 3 '
While there are discrepancies between the Additional Protocols as to the
protections offered to children under age fifteen years in international
35.
194 States have ratified the Four Conventions, and they are binding on all State Parties as a
matter of treaty law. Additionally, the "great majority of the provisions of the Geneva Conventions,
including Common Article 3, are considered to be part of customary international law." See
respectively: "International Humanitarian Law - State Parties/Signatories, Geneva Conventions of
12 August 1949," International Committee of the Red Cross, 2005. http://www.icrc.org/ihl.nsf/
WebSign?ReadForm&id=375&ps=P.
And see, Jean Marie Henckaerts, and Louise Doswald-Beck, Customary International
Humanitarian Law, Volume 1: Rules, International Committee of the Red Cross, Cambridge
University Press, 2005. Page xxxvi. Available at: http://www.icrc.org/eng/assets/files/other/
customary-international-humanitarian-law-i-icrc-eng.pdf.
See also, International Court of Justice, Legality of the Threat or Use of Nuclear Weapons,
op. cit. (note 8), pp. 257-258, §§ 79 and 82 (with respect to the Geneva Conventions) and Case
concerning Military and ParamilitaryActivities in and against Nicaragua, op. cit. (notel 2), p. 114,
§ 218 (with respect to Common Article 3).
International Committee of the Red Cross (ICRC), Protocol Additional to the Geneva
36.
Conventions of 12 August 1949, and relating to the Protection of Victins of InternationalArmed
Conflicts (Protocol 1), 8 June 1977, 1125 UNTS 3, available at: http://www.unhcr.org/refworld/
docid/3ae6b36b4.html. Article 77(2).
37.
Protocol Additional (No. II) to the Geneva Conventions of 8/12/49, and Relating to the
Protection of Victims of Non-InternationalArmed Conflicts. Concluded at Geneva, 6/8/77. Entered
into force 12/7/1978. 1977 U.N.J.Y.B. 135; 1977 Misc. 19, Cmnd. 6927; reprinted in 16 I.L.M.
1442 (1977) & 2 Weston II.B.21 (1997) (hereinafter referred to as Additional Protocol II), Article
4(3)(c).
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versus non-international conflicts, both Additional Protocols are
noteworthy since they are the first treaties that recognize children's
special protection status and specifically address the recruitment of
children into armed conflict. These instruments also place an obligation
on both State parties and non-state actors to protect children under the
age of fifteen years from armed conflict. That said, neither of the
Additional Protocols address reintegration of children into civil society
once they have participated in an armed conflict.
2.

The Convention on the Rights of the Child

Regardless of whether there is an armed conflict or not, international
human rights laws, (especially the CRC), have long recognized the
special need to protect children based on their age, maturity, and
dependence on adult caretakers." The CRC introduces the concept of
child soldiering in Article 38, which references the young age of fifteen
as the minimum age for recruitment and participation in hostilities."
Even though the age of fifteen years may seem too young for children to
be entering combat, this instrument is significant because it binds the
state parties to uphold the minimum age limits in armed conflicts.
The CRC requires that States "take all appropriate measures to promote
physical and psychological recovery and social reintegration of a child
victim of . . . armed conflicts," including child soldiers.40 Thus, States
Parties have an obligation to ensure that former child soldiers be allowed
safety and protection so they can recover and reintegrate into society.

38.
For instance see: Universal Declaration of Human Rights, UN General Assembly,
Universal Declaration of Human Rights, 10 December 1948, 217 A (Ill), available at:
http://www.unhcr.org/refworld/docid/3ae6b3712c.html; International Convention for the Protection
of All Persons from Enforced Disappearance, UN General Assembly, International Convention for
the Protection of All Persons from Enforced Disappearance, 20 December 2006, Available at:
http://www.unhcr.org/refworld/docid/47fdfaeb0.html; Article 10 of The International Covenant on
Civil and Political Rights (Office of the United Nations High Commissioner for Human Rights,
International Covenant on Civil and Political Rights, Adopted and opened for signature, ratification
and accession by General Assembly resolution 2200A (XXI) of 16 December 1966, entry into force
23 March 1976, in accordance with Article 49.); The Convention on the Rights of the Child (UN
General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations,
Treaty Series, vol. 1577, p. 3,); Optional Protocol to the Convention on the Rights of the Child on
the Involvement of Children in Armed Conflict (UN General Assembly, Optional Protocol to the
Convention on the Rights of the Child on the Involvement of Children in Armed Conflict, 25 May
2005); and see, Convention Concerning the Prohibition and Immediate Action for the Elimination of
The Worst Forms of Child Labour (Worst Forms of Child Labour Convention), Convention 182,
International Labour Organization (ILO), Worst Forms of Child Labour Convention, C 182, 17 June
1999, Cl 82, available at: http://www.unhcr.org/refworld/docid/3ddb6e0c4.htm).
39. UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United
Nations, Treaty Series, vol. 1577, Article 38(2)(3).
40.
Id., Article 39.
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The Optional Protocol to the Convention on the Rights of the Child
on the Involvement of Children in Armed Conflict

In May 2000, the Optional Protocol to the Convention on the Rights of
the Child on the Involvement of Children in Armed Conflict (Child
Soldiers Protocol) was established. 4 1 It entered into force by 2002, and it
now has been ratified by 143 states, including the United States in
2002.42 The result was a ban on the participation in hostilities by
children under the age of eighteen as well as a ban on compulsory
recruitment below the age of eighteen.4 3 While the Child Soldiers
Protocol reminds member states that children under the age of eighteen
are entitled to special protection, it does not require a minimum age of
eighteen for voluntary recruitment into the armed forces." In fact, the
preamble notes that the Rome Statute establishing the International
Criminal Court (discussed below) has criminalized as a war crime the
conscripting or enlisting of "children under the age of 15 years."4 5
Additionally, using children under 15 years old in either international or
non-international armed conflicts is deemed a war crime, but the Child
Soldiers Protocol itself fails to articulate the same. Nonetheless, the
Child Soldiers Protocol obligates States to provide support and assistance
for recovery, rehabilitation and reintegration for those children used as
soldiers.46
4.

The Rome Statute of the International Criminal Court

The Rome Statute establishing the International Criminal Court (ICC)
entered into force on July 1, 2002.47 It is reviewed here because it made
child soldiering a war crime, and it is an indicator that children under the

UN General Assembly, Optional Protocol to the Convention on the Rights of the Child on
41.
the Involvement of Children in Armed Conflict, 25 May 2005.
See United Nations Treaty Collection, Databases, Chapter IV Human Rights, I Lb
42.
Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in
armed conflict, New York, May 25, 2000 at: http://treaties.un.org/Pages/ViewDetails.aspx?
src=TREATY&mtdsg no=IV- II -b&chapter--4&lang=en.
43.
UN General Assembly, Optional Protocol to the Convention on the Rights of the Child on
the Involvement of Children in Armed Conflict, 25 May 2005. See generally and in particular Article
2.
Id., Article 3.
44.
45.
Id., Preamble.
Id., Preamble, Articles 6 and 7.
46.
UN General Assembly, Rome Statute of the International Criminal Court (last amended
47.
January 2002), 17 July 1998, A/CONF. 183/9, available at: http://www.unher.org/refworld/
docid/3ae6b3a84.html. See also, Coalition for the International Criminal Court, "The International
Criminal Court - About the Court." http://www.iccnow.org/?mod=court.
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age of eighteen years should be safeguarded and protected, regardless of
whether they themselves have committed war crimes.48
The ICC is a permanent tribunal that has "the power to exercise its
jurisdiction over persons for the most serious crimes of international
concern," including prosecuting individuals for genocide, crimes against
humanity, war crimes and the crime of aggression. 49 The Rome Statute
was the first treaty to make the recruitment of child soldiers under the
age of fifteen years a war crime under international law."' Indeed, the
Rome Statute actually criminalizes the conscription, enlistment, or use in
active hostilities of child soldiers under the age of fifteen years, both in
international and non-international armed conflicts." That said the ICC
was never designed to prosecute every person suspected of committing
international crimes and instead, only brings to justice those who "bear
the greatest responsibility for such crimes."S2 This means that most of
the military and rebel leaders that abducted and forcibly conscripted
child soldiers in the conflict zone will need to be brought to justice at a
local level rather than in an international tribunal.
Additionally, Article 26 of the Rome Statute prevents the ICC from
prosecuting anyone under the age of eighteen years." This is relevant
because it shows that the international community is attempting to
48. An additional indicator that children under the age of eighteen years should be protected
and not prosecuted for war crimes is that the Rome State of the ICC has no jurisdiction over persons
under the age of eighteen years. See, Article 26 of the UN General Assembly, Rome Statute of the
InternationalCriminal Court (last amended January 2002), 17 July 1998, A/CONF. 183/9, available
at: http://www.unhcr.org/refworld/docid/3ae6b3a84.html.
49. Id., Article 5.
50. The American Non Governmental Organizations Coalition for the International Criminal
Court, AMICC, "The International Criminal Court and Children's Rights," Available at,
http://www.iccnow.org/documents/FS-AMICC-ICCnChildRights.pdf. And see Rome Statute Of
The International Criminal Court, Part 2. "Jurisdiction, Admissibility And Applicable Law," Article
8(2)(b)(xxvi), (e)(vii). At: http://www.un.org/icc/part2.htm.
51.
UN General Assembly, supra note 35, Article 8(2)(b)(xxvi), (e)(vii).
52.
See, Article I of the Rome Statute, UN General Assembly, Rome Statute of the
Intenational Criminal Court (last amended January 2002), 17 July 1998, A/CONF. 183/9, available
at: http://www.unhcr.org/refworld/docid/3ae6b3a84.html. See also, Coalition for the International
Criminal Court, "The International Criminal Court - About the Court." http://www.iccnow.org/
?mod=court.
And see, ICC, "Frequently Asked Questions, Will the ICC prosecute all persons suspected
of committing the most serious crimes?"
Available at: http://www2.icc-cpi.int/Menus/ICC/
About+the+Court/Frequently+asked+Questions/.
53.
The United Nations Office of the Special Representative of the Secretary-General (SRSG)
for Children and Armed Conflict, "Working Paper Number 3: Children and Justice During and in
the Aftermath of Armed Conflict," United Nations, September 2011. It appears that children under
the age of eighteen were excluded from the jurisdiction of the ICC in order to avoid "an argument
between States on the minimum age for international crimes." See Otto Triffterer (Editor), "Article
26: Exclusion of Jurisdiction Over Persons Under Eighteen," in Commentary on the Rome Statute of
the International Criminal Court: Observers' Notes, Article by Article (Baden-Baden, Nomos Verlag
1999) Page 499.
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criminalize child soldiering and thus, is recognizing that children
exposed to and/or involved in hostilities must be given special
protections.
5.

Soft Law and the 2007 Paris Principles

Despite the numerous and varying age ranges and descriptions of child
soldiers addressed above in binding treaties and conventions, there are
also nonbinding principles and recommendations that help identify who
child soldiers are and what their rights are.54
For instance, in 2007, in order to review and strengthen the 1997 Cape
Town Principles, 55 a major international conference was held in Paris
entitled "Free Children From War," organized by UNICEF and the
French government." A total of fifty-eight countries, including dozens
of government ministers, heads of UN agencies and many nongovernmental organizations participated and slightly changed the Cape
Town Principles definition of a "child soldier" as follows:
Any person below 18 years of age who is or who has been
recruited or used by an armed force or armed group in any
capacity, including but not limited to children, boys, and girls
used as fighters, cooks, porters, messengers, spies or for sexual
purposes. It does not only refer to a child who is taking or has
taken a direct part in hostilities."
Currently, 100 countries have endorsed the Paris Commitments, that the
Paris Principles accompany, which indicates that there is strong support

54.
See, Professor Cecile Aptel, "Lubanga Decision Roundtable: The Participation of Children
in Hostilities," posted on Opinio Juris, 18 March 2012, available at: http://opiniojuris.org/
2012/03/18/lubanga-decision-roundtable-the-participation-of-children-in-hostilities/.
In 1997, an international conference was held in South Africa, as a first attempt to
55.
standardize the definition of child soldiering. The result was the Cape Town Principles and Best
Practices. See, Cape Town Principles and Best Practices, Adopted at the Symposium "On The
Prevention of Recruitment Of Children Into The Armed Forces And On Demobilization And Social
Reintegration Of Child Soldiers In Africa," April 27-30 1997 Cape Town, South Africa, page 12.
http://www.unicef.org/emerg/files/CapeTownPrinciples(1).pdf. See generally: Optional Protocol
to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict,
General Assembly Resolution A/RES/54/263 (2000).
56.
Child Soldiers, International Standards, Child Soldiers International UK. Available at,
http://www.child-soldiers.org/childsoldiers/international-standards.
One major departure from the Cape Town Principles was in the terminology. The Paris
57.
Principles uses the phrase, "A child associated with an armed force or armed group," rather than
"child soldier." See, "The Paris Principles: Principles and Guidelines on Children Associated with
Armed Forces or Armed Groups," February 2007, available at: http://www.childsoldiers.org/
childsoldiers/Paris-PrinciplesMarch_2007.pdf. See also, Professor Mark Drumbl, "Reimagining
Child Soldiers in International Law and Policy, Oxford, (2012), Page 43.
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for a uniform, yet broad, definition of "child soldier."" However, as
previously noted above, these Principles are not legally binding because
they have not been incorporated into any conventions or protocols; this
definition is purposefully broad to include auxiliary as well as combative
roles that children are used for in armed conflicts.
D.

SUMMARY OF WHO A CHILD SOLDIER IS

Despite the lack of uniformity of children's ages referenced in the CRC
and the Optional Protocol, it appears that generally: (1) a child is anyone
under the age of eighteen (assuming a State Party has not lowered their
age of majority); (2) that a child under the age of fifteen cannot be
recruited (forcibly or voluntarily) into an armed group (State military or
militia/rebel forces); and (3) a child under the age of eighteen is not
permitted to "take a direct part in hostilities," although how "direct" or
indirect a child soldier's "part" can be has never been articulated," and
State parties are free to interpret those terms.60
Thus, the definition of a child soldier is purposefully broad so that the
examples identified at the beginning of this section such as Afghan
children constructing (as well as throwing) grenades and Rwandan
children being forced to be porters, cooks, and sex slaves in the DRC,
can all be defined as "child soldiers." Having reviewed who a "child
soldier" is, the remainder of this paper addresses how peace processes
must incorporate and integrate child soldiers' needs and protections into
peace agreements in order to promote lasting peace.

58.
ICRC, "List of States that have endorsed the Paris Principles and the Paris Commitments,"
September 2011, http://www.icrc.org/englassets/files/2012/paris-principles-adherents-20 I.pdf.
59.
While the phrase "direct part" has not been defined, neither has an "indirect part."
Additionally, note that children under the age of eighteen are banned only from participating in
"hostilities;" their participation is not restricted to the broader term of "armed conflicts," which is
also not defined within the CRC or the Optional Protocol. See CRC, supra note 13, Article 38. And
see Optional Protocol, supra note 22, Articles I and 4. For a discussion on these terms and why no
universal definitions have been provided see generally, Tiny Vandewiele, A Commentary on the
United Nations Convention on the Right of the Child, Optional Protocol The Involvement of
Children in Armed Conflict, The Netherlands (2006), pages 21-22.
60.
The Committee on the Rights of the Child, an internationally elected body of independent
experts monitors the implementation of the CRC and its two optional protocols. While the
Committee on the Rights of the Child requires governments that have ratified the CRC to submit
regular reports on the status of children's rights in their countries, State Parties are merely asked to
specify their own interpretation, meaning, and use of "direct participation" for children. See, Office
of the United Nations High Commissioner for Human Rights (OHCHR), "Committee on the Rights
of the Child: Monitoring children's rights," December 2011, available at, http://www2.ohchr.org/
english/bodies/crc/. See also, Vandewiele, supra note 27, page 23.
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CHAPTER THREE RECOGNITION OF CHILD SOLDIERS
These statistics are shocking enough, but more chilling is the
conclusion to be drawn from them: more and more of the world
is being sucked into a desolate moral vacuum. This is a space
devoid of the most basic human values; a space in which
children are slaughtered, raped, and maimed; a space in which
children are exploited as soldiers; a space in which children are
starved and exposed to extreme brutality. Such unregulated
terror and violence speak of deliberate victimization. There are
few further depths to which humanity can sink."
Despite increased international awareness and attention to children's
rights since the 1990's, child soldiers are still being largely overlooked in
peacemaking and peacekeeping processes. Quite often child soldiers'
roles in a conflict and the subsequent peace agreement are not even
acknowledged, let alone addressed, when the disarmament,
demobilization, and reintegration (DDR) programs are created during the
peace negotiations. The effect is twofold: child soldiers become
invisible in the aftermath of the conflict because their role in the conflict
is overlooked, and their interests in reintegrating back into society after
the conflict has ceased are disregarded. This in turn can perpetuate the
conflict and contribute to instability in the region simply because the
children know no other lifestyle or skill than that of a combatant.
In this Chapter, a historical review of peace agreements and the extent to
which they deal with child soldiers is reviewed. First, the 1996 Graca
Machel report recommending that child soldiers' interests be addressed
in peace agreements is discussed, followed by a review of the Security
Council Resolutions encouraging States to incorporate the interests of
child soldiers into peace agreements. Then the 1999 Sierra Leone Lome
Peace Agreement is discussed in light of the non-binding Security
Council Resolutions, and is followed by discussion of further peace
agreements.
A.

1996 GRACA MACHEL REPORT

In 1996, Graca Machel, as the United Nations Secretary - General's
Expert on the Impact of Armed Conflict on Children, issued her

61.
Graca Machel, Report of the Expert to the Secretary General, UN General Assembly,
Impact of armed conflict on children: Note by the Secretary-General,26 August 1996, A/51/306,
Available at: http://www.unhcr.org/refworld/docid/3b00f2d30.html. Paragraph 3.
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groundbreaking report on the impact of armed conflict on children.62 As
her quote in the beginning of this Chapter indicates, Machel's report
recognized the existence of child soldiers that the military and rebel
groups had been trying to quell, and the report stressed that the role of
child combatants had yet to be included into any peace agreement." The
report articulated that for demobilization to succeed and for there to be a
lasting peace there had to be "[o]fficial acknowledgement" of the
children's role in the conflict.'
One of the reasons that child soldiers had not been included in any peace
agreements up to that point was because none of the military or rebel
leaders from either side of a conflict wanted to acknowledge the role
child soldiers had played. As Machel's report articulated, this meant that
child soldiers' needs to recover and reintegrate into society after a
conflict were deliberately ignored. The report outlined in detail that
reintegration programs that "help children to establish new foundations
in life based on their individual capacities" were essential. 6 And the
report stressed that peace agreements going forward must incorporate
programs specifically for children:
Peace agreements and related documents should incorporate
provisions for the demobilization of children; without this
recognition, there can be no effective planning or programming
on a national scale. 6
This landmark report cannot be understated; it led to an international
turning point in the recognition of the role that child soldiers play in
conflicts.
B.

SECURITY COUNCIL PASSES NON-BINDING RESOLUTIONS

The United Nations Security Council responded by adopting the
provisions contained in the Machel Report, as well as by passing a series
of Resolutions "on children in armed conflicts" that, for instance,
"[u]rges all parties to armed conflicts to ensure that the protection,
welfare and rights of children are taken into account during peace

62.
Graca Machel, Report of the Expert to the Secretary General, UN General Assembly,
Impact of armed conflict on children: Note by the Secretary-General,26 August 1996, A/51/306,
Available at: http://www.unhcr.org/refworld/docid/3b00f2d30.html.
63.
Id. Para 49.
64.
Id. Para 49.
65.
Id. Para 50.
66.
Id. Para 49.
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negotiations and throughout the process of consolidating peace in the
aftermath of conflict."67
The Resolutions similarly stressed that parties to a conflict should
specifically integrate child soldiers' needs into all the peace making and
processes.6 ' Additionally, the Resolutions called:
Upon all parties concerned to comply strictly with their
obligations under international law, in particular the Geneva
Conventions of 12 August 1949 and the obligations applicable to
them under the Additional Protocols thereto of 1977 and the
United Nations Convention on the Rights of the Child of 1989,
and stresses the responsibility of all States to bring an end to
impunity and their obligation to prosecute those responsible for
grave breaches of the Geneva Conventions of 12 August 1949.69
The fact that the Security Council addressed ending impunity for child
soldiering is significant, but it is important to remember that these
Resolutions are non-binding. While the UN has a significant role in
peace processes as a sponsor of most peace agreements, and it took
leadership as only the Security Council could to ensure that child
soldiers' interests be addressed in peace agreements while also
promoting justice and accountability for those that use child soldiers,
these Resolutions are merely recommendations for State Parties. Perhaps
if the Security Council had made the Resolutions binding under Chapter
VII of the UN Charter, in response to specific acts of aggression or
threats to international peace and security by a State or States, more
success would have come from them."
Indeed, the "inclusion of children's rights and protection in some peace
agreements subsequent to the Machel report did not always translate into

See, UN SC Resolution 1261(1999) Paragraph. 7.
67.
For instance, see, SC Res. 1314, 11 August 2000 S/RES1314 (2000) at Paragraph, 11; SC
68.
Res. 1379, 20 November 2001, S/RES/1379 (2001) at Paragraph 8 (e); SC Res. 1460, 30 January
2003, S/RES/1460 (2003) at Paragraph 12; and SC Res. 1612, 16 July 2005, S/RES/1612 (2005) at
Paragraph 14.
69.
See, UN SC Resolution 1261 (1999) Paragraph. 3.
See, Article 41 of Chapter VII, "The Security Council may decide what measures not
70.
involving the use of armed force are to be employed to give effect to its decisions, and it may call
upon the Members of the United Nations to apply such measures. These may include complete or
partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other
means of communication, and the severance of diplomatic relations." United Nations, Charter of the
United Nations, 24 October 1945, 1 UNTS XVI, available at: http://www.unhcr.org/refworld/
docid/3ae6b3930.html.
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a major coup for child soldiers."" This occurred for several reasons; one
being that Security Council Resolutions were broad and did not touch on
the specifics of how to address child soldiers' needs. Another reason
was that the protections were only recommendations and not binding on
State Parties. The following section reviews the subsequent peace
agreements reached following the Machel Report that failed to
incorporate child soldiers' interests.
C.

PEACE AGREEMENTS FAILING CHILD SOLDIERS

Ideally, the peace agreements reached following the 1996 Machel Report
and the Security Council Resolutions would have incorporated the best
interests of child soldiers and ensured that their needs were met through
specific DDR programs, as well as articulated justice mechanisms to end
impunity for those local leaders who recruited and used child soldiers.
However, that was not the case.
For instance, from 1999 to 2003 there were five peace agreements that
the United Nations helped broker or facilitate after the Machel Report
was issued, but only one of the five, the Sierra Leone Lome Peace
Agreement, actually addressed the issue of child soldiers.72 However,
except for stating that the "Government shall accord particular attention
to the issue of 'child soldiers,"' there were no specific provisions for
child soldiers established or implemented in the Sierra Leone Lome
Peace Agreement. Even so, when the Statute for the Special Court of
Sierra Leone was established in 2000, it followed the Rome Statute's
lead and established that the forcible recruitment and use of child
soldiers under the age of fifteen were war crimes.74 This in and of itself
was remarkable, and right in line with what the Machel Report and
Security Council Resolutions had stressed the accountability and justice
for those military and rebel leaders who forcibly recruited and used child
soldiers. However, like the ICC, the Special Court of Sierra Leone was
designed to prosecute only those "who bear the greatest responsibility for
serious violations" of IHL, not those at the local level making the
71.
Stephen Kabera Karanja, "Child Soldiers in Peace Agreements: The Peace and Justice
Dilemma!" Global Jurist: Vol. 8: Iss. 3 (Advances), Article 9. (2008) Page 6.
72.
The other peace agreements the UN facilitated but failed to address the interests of child
soldiers included: the Sudan/Uganda 1999 agreement, the Democratic Republic of Congo 1999
Lusaka ceasefire agreement, the 2000 Arusha peace and reconciliation agreement for Burundi, and
the 2003 Liberian peace agreement. See, Professor Matthew Happold, Child soldiers in
international law, (Manchester: Manchester University, 2005). Pages 11I to 118.
73.
Id.
74. See, Statute of the Special Court for Sierra Leone, UN Security Council, Statute of the
Special Court for Sierra Leone, 16 January 2002, available at: http://www.unhcr.org/refworld/
docid/3dda29f94.html. Article 4.
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decisions about which children should be forced to become child
soldiers." So while the Special Court of Sierra Leone successfully
prosecuted Charles Taylor, former President of Liberia, and found him
guilty for the war crimes "of aiding and abetting the conscripting or
enlisting children under the age of 15 years into armed forces or groups,
and using them to participate actively in hostilities, as well as aiding and
abetting murder, rape" as well as other crimes, impunity occurred at the
local level based on the failure of the peace agreement.76 In other words,
those responsible at the local level for recruiting and using child soldiers
were not prosecuted.
As for other peace agreements, while the use of child soldiers was
notorious in Liberia, the 2003 Liberian peace agreement did not mention
child soldiers at all." However, out of an estimated 9,000 child soldiers
used in the conflict only 4,326 child soldiers were "rehabilitated and
reintegrated back into Liberian society," albeit through a program
designed for adults so it did not address issues unique to children." And,
even though as previously mentioned there was the formation of the
Special Court of Sierra Leone that prosecuted leaders like Charles Taylor
for the use of child soldiers because there was no accountability in the
peace agreement, local leaders that forcibly conscripted child soldiers
were never brought to justice.
It is unfortunate that the breakthrough Machel Report did not have an
immediate impact in practice after it was released. However, in 2004
significant progress occurred with the Sudan Comprehensive Peace
Agreement of 2004.
D.

SUDAN'S "COMPREHENSIVE" PEACE AGREEMENT OF 2004

In 2004, the Sudan Comprehensive Peace Agreement actually referenced
child soldiers in a meaningful way. For instance, it provided for the
following:

75. Id. Article 1.
76. Taylor was convicted of aiding and abetting the rebels by providing them with arms and
ammunition, military personnel, operational support and, moral support, making him individually
responsible for their crimes. He was also convicted on all counts of an II -count indictment, which
alleged that he was responsible for crimes committed by rebel forces during Sierra Leone's decadelong civil war. See, Prosecutor v. Charles Ghankay Taylor, SCSL-03-1-T, Trial Chamber, Special
Court for Sierra Leone, Summary Judgment, 26 April 2012. Available at: http://www.scslorg/LinkClick.aspx?fileticket=by3HPDDiFTM%3D&tabid=53.
77.
Professor Matthew Happold, Child soldiers in internationallaw, Manchester University,
(2005). Page 112.
78. Id. 112.
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* Demobilization of all child soldiers within six months of the
signature of the Comprehensive Peace Agreement.
* Identification and registration, within six months from the
signature of the Comprehensive Peace Agreement, of all
children separated from their families for family tracing and
ultimate reunification.
* A call to UNICEF, ICRC and other international organizations
to assist in the child component of the DDR in the Sudan.
* Mobilization of adequate financial and logistical support from
the international community including governments,
governmental organizations (NGOs).79
While it was unfortunate that this DDR program had a time limitation of
six months (although this was later extended), notably, it was the first
peace agreement to specifically target the needs of child soldiers. 0
However, this "comprehensive" peace agreement failed to address
accountability for the perpetrators recruiting and using child soldiers,
thereby still allowing for impunity at the local level.
E.

A PEACE AGREEMENT WITH JUSTICE?

By 2007, the Government of the Republic of Uganda signed a peace
agreement with the Lord's Resistance Army/Movement (LRA/M), and
while there is no specific mention of child soldiers, the agreement does
take the interest of children into consideration.' The parties agreed that
"reconciliation and accountability should be pursued locally, through
both formal and informal measures."82 This agreement that there should
be accountability at the local level is a breakthrough in peace agreements
because up to that point previous agreements had failed to provide for
any justice at the local level. This accountability aspect most likely came
to fruition because back in 2005, the ICC had issued indictments for
Joseph Kony, warlord of the LRA/M, and other senior leaders for the

79. Sudan Comprehensive Peace Agreement of 2004, Agreement on permanent ceasefire and
security arrangements implementation modalities between the government of Sudan (GOS) and the
Sudan people's liberation movement/Sudan people's liberation army (SPLM/SPLA) during the preinterim and interim periods, Paragraphs. 24.9 - 24.12. See also, Stephen Kabera Karanja, "Child
Soldiers in Peace Agreements: The Peace and Justice Dilemma!" Global Jurist: Vol. 8: Iss. 3
(Advances), Article 9. Page 6.
80. Stephen Kabera Karanja, "Child Soldiers in Peace Agreements: The Peace and Justice
Dilemma!" Global Jurist: Vol. 8: Iss. 3 (Advances), Article 9. Page 6.
81.
See, "Agreement on Implementation and Monitoring Mechanisms, Juba Sudan," (29 June
2007). http://northemuganda.usvpp.gov/uploads/images/vyOhCC-lHclHmwkfQylbPQ/agendaitem6
signed.pdf.
82.
Id., Clause 4.1.
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LRA/M. This fact most likely compelled the parties to make efforts to
end impunity at the local level for those leaders using child soldiers."
F.

SUMMARY OF PEACE AGREEMENTS

This Chapter discussed the significance of recognizing child soldiers in
peace agreements, as first addressed in the landmark Machel Report. It
is possible that if the Security Council Resolutions supporting and
promoting the provisions in the Machel Report had been binding, they
may have made more of an impact on State Parties who were negotiating
peace agreements to include specifics on behalf of child soldiers'
interest. Nonetheless, eight years later in the Sudan 2004 Agreement,
child soldiers were addressed in a meaningful way, and then in 2007,
with the peace agreement between Uganda and the LRA/M, there
became an agreement that addressed accountability at the local level.
That said it did not address DDR specifically for child soldiers. To date
there has yet to be a peace agreement that addresses DDR specifically for
child soldiers, along with a justice component. These both are required
for a sustainable peace to be achieved, as addressed in the following
Chapter.
CHAPTER FOUR CONFLICT, PEACE AGREEMENTS AND CHILD
SOLDIERS IN THE DRC
I feel sorry ...Why do I feel sorry? Because by the time I could
go to school, I am already too old for the beginner's class. I
can't dream of going to school anymore because it is too late. I
will stay in the army until I die.84
This Chapter looks at the continuous conflicts in the DRC and attempts
to assess why so many of the previous peace agreements have been
unsuccessful. It is possible that one factor contributing to the absence of
a sustainable peace in the DRC is that the peace agreements have failed
Despite that Joseph Kony is still at-large in 2013, in 2005, Kony was indicted under
83.
Articles 25(3)(a) and 25(3) (b) of the Rome Statute, including: twelve counts of crimes against
humanity of murder; enslavement; sexual enslavement; rape; inhumane acts of inflicting serious
bodily injury and suffering; and, twenty-one counts of war crimes of murder; cruel treatment of
civilians; intentionally directing an attack against a civilian population; pillaging; inducing rape; and,
forced enlistment of children into armed hostilities. See, The Prosecutor v. Joseph Kony, Case No.
ICC-02/04-01/05-53, International Criminal Court, Warrant of Arrest issued under seal by the PreTrial Chamber on July 8, 2005 and amended on September 27, 2005, available at:
http://www.icccpi.int/Menus/ICC/Situations+and+Cases/Situations/Situation+ICC+0204/Related+C
ases/ICC+0204+0105/Uganda.htm.
84. Quote from a child soldier from the Democratic Republic of the Congo. See, "Jan 2012
Congo Update: Child soldiers and Visitors from US ISendtheroths," YouTube video, January 2012.
Available at: http://www.youtube.com/watch?v=1LGz33rxA-w.
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to include both DDR programs specific to child soldiers' needs as well as
incorporate justice and accountability for perpetrators that forcibly
recruit and use child soldiers. However, although there are likely to be
more complex reasons why the conflict has been ongoing," the focus of
this chapter is on child soldiers and peace agreements in the DRC.
A.

ARMED CONFLICT IN THE

DRC

The DRC conflict from the 1996 to 2003 has been referred to as one of
the deadliest wars in modern African history.16 Indeed, this conflict had
eight intervening African nations, as well as about 25 armed groups and
by 2008, nearly 5.5 million people had died and approximately 1.4
million persons were internally displaced because of the prolonged
armed conflict in the DRC.87
By late 1994, Mobuto Sese Seko had been the President of Zaire for
almost 30 years, and Zaire had been plagued with ethnic strife and civil
war for years for most of it." Additionally, the war and genocide in
neighboring Rwanda had spilled over to Zaire and created massive
inflow of refugees into Zaire. By October 1996, Tutsi and other antiMobutu rebels, primarily supported by Rwanda, had entered Zaire,
85.
For instance, this region has been plagued with conflict since the 1990's and numerous
States and other parties have entered the DRC's borders to engage in the armed conflict. Academics
have argued that even though there was an internal civil war, at the same time there was an
international armed conflict. This is evidenced by the numerous States involvement and their degree
of control in the armed conflict. See: See Andrea Binder, Veronique de Geoffroy and Bonaventure
Sokpoh, IASC Approach Evaluation, 2nd Phase Country Study, April 2010, "Democratic Republic of
Congo," Groupe U.R.D. and Global Public Policy Institute (April 2010), page 23. And see, David
Cunningham, "Vetoing Resolution: How External States can Prolong Civil Wars," University of
California, San Diego, (last reviewed June 2010). Available at, http://dss.ucsd.edu/~dacunnin/
Vetoing%20Resolution.pdf. See also, the Pre-Trial Chamber decision in the Situation in the
DemocraticRepublic of the Congo in the Case of the Prosecutorv. Thomas LubangaDyilo, the PreTrial Chamber considered the issue of whether the armed conflict in Ituri (DRC) was of an
international or non-international character during the period covered by the Prosecution's charges
from I July 2002 to the end of December 2003. The Pre-Trial Chamber determined that from July
2002 to 2 June 2003 the conflict was international, by virtue of the presence of Uganda in the DRC.
It further decided that from 2 June 2003 until the end of December 2003 the conflict was of a noninternational character. Regardless of this, the Appeals Chamber overruled the Pre-Trial decision
and determined the conflict from July 2002 until June 2003 was non-international. See, Situation in
the Democratic Republic of the Congo in the Case of the Prosecutor v. Thomas Lubanga Dyilo,
Supra note 29, paragraphs 541 to 567.
86.
Bureau of African Affairs, "Background Note: Democratic Republic of the Congo," U.S.
Department of State, 30 April 2012. Available at: http://www.state.gov/r/palei/bgn/2823.htm.
87.
Central Intelligence Agency (CIA), "Congo, Democratic Republic of the," The World
Factbook, 2011, available at: https://www.cia.govlibrary/publications/the-world-factbook/geos/
cg.html. And, see Les Roberts, IRC Health Unit, "Mortality in eastern Republic of Congo, Results
from eleven mortality surveys," the International Rescue Committee, (2001), available at,
http://www.rescue.org/sites/default/files/resource-file/2001%20Mortality%2OSurvey.pdf.
And see,
International Rescue Committee, "Mortality in the DRC, an Ongoing Crisis," January 2008,
http://theirc.org
88. CIA, Id.
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simultaneously with an armed coalition known as the Alliance of
Democratic Forces for the Liberation of Congo-Zaire (ADFL), led by
Laurent-Desire Kabila."9 The ADFL, financially supported primarily by
Rwanda and Uganda, began a military campaign that led to Mobutu
fleeing the country and Kabila declaring himself the President in May
1997. 0
Kabila subsequently renamed the country the Democratic Republic of the
Congo (DRC) and, by August 1997, the Kabila regime was challenged
by a second insurrection of rebels, again backed by Rwanda and
Uganda.9 Then, troops from Angola, Chad, Namibia, Sudan, and
Zimbabwe intervened to support Kabila's regime, but Kabila was
nonetheless assassinated in January 2001.92
It was not until October 2002 when Kabila's son Joseph (who succeeded
his father) was successful in negotiating the withdrawal of Rwandan
forces occupying the eastern Congo, and two months later with the
Pretoria Accord Rwanda established a government of national unity.93
However, civil internal strife did not completely stop and many
neighboring States still intervened for various reasons, including access
to such resources as diamonds, gold, and coltan." Since 1999, the DRC
has been a party to six separate peace agreements; however the most
recent peace agreements are from the 2002-2003 timeframe.9 '

89. Id.
Bureau of African Affairs, "Background Note: Democratic Republic of the Congo," U.S.
90.
Department of State, 30 April 2012. Available at, http://www.state.gov/r/pa/ei/bgn/2823.htm.
91.
Id.
92. Central Intelligence Agency (CIA), "Congo, Democratic Republic of the," The World
Factbook, 2011, available at: https://www.cia.gov/library/publications/the-world-factbook/geos/cg.
html.
Id.
93.
94.
See, War Child, "Congo's Conflict Minerals," (last visited August 1, 2012), available at
http://www.warchild.org.uk/issues/congo-conflict-minerals?gclid=CLy079y687ECFQc7QodWsA8A.
95.
The most recent and key agreements for the remainder of this paper include the 2002 and
2003 agreements: 1) Inter-Congolese National Dialogue Agreement (April 2003). 2) Peace
Agreement Between the Governments of the Republic of Rwanda and the Democratic Republic of
the Congo on the Withdrawal of the Rwandan Troops from the Territory of the Democratic Republic
of the Congo and the Dismantling of the Ex-FAR and Interahamwe Forces in the Democratic
Republic of the Congo (DRC) (July 2002). 3) Programme of Implementation of the Peace
Agreement Between the Governments of the Republic of Rwanda and the Democratic Republic of
the Congo on the Withdrawal of the Rwandan Troops from the Territory of the Democratic Republic
of the Congo and the Dismantling of the Ex-FAR and Interahamwe Forces in the Democratic
Republic of the Congo (DRC) (July 2002) Democratic Republic of the Congo - Uganda. 4)
Agreement Between the Governments of the Democratic Republic of the Congo and the Republic of
Uganda on Withdrawal of Ugandan Troops from the Democratic Republic of the Congo,
Cooperation and Normalisation of Relations Between the Two Countries (September 2002). See,
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CHILD SOLDIERS IN THE DRC

Under the leadership of Laurent Kabila, the Alliance of Democratic
Forces for Liberation (ADFL) forcibly recruited and conscripted an
estimated 30,000 child soldiers during its internal armed conflict against
DRC President Mobutu in 1996-97.96
Child soldiers for the ADFL were "prosecuted" by the DRC, with
shocking consequences such as summary executions. The first ever
reported summary execution of a child soldier anywhere in the world
took place in January 2000 when a fourteen-year-old child was tried,
convicted, and executed within 30 minutes of his trial." In October
2000, after becoming President, Kabila ordered the execution of several
military leaders, including "at least 10" child soldiers after he became
suspicious of a possible coup attempt against his presidency." Later in
2000, President Kabila, stated that the government's armed forces would
demobilize all child soldiers. However, a year later, four child soldiers
ranging from fourteen to sixteen years were sentenced to death by a
military tribunal for treason."
When Kabila was assassinated in 2001, suspicion fell on Kabila's
bodyguards amongst whom were several child soldiers. Subsequently
many of the child soldiers were arrested, tried and sentenced to death for
collaborating to assassinate Kabila." Today, some 12 years later, there

Center for Systemic Peace, "African Peace Agreements Combined, Annex 5," (2005). Available at:
http://www.systemicpeace.org/africa/ACPPAnnex5.pdf.
96. Coalition to Stop the Use of Child Soldiers, "Democratic Republic of the Congo: Action
appeal: Child soldiers on trial in the DRC," Child Soldiers, Issue 3 March 2002, Page 32, available
at: ReliefWeb report - http://reliefweb.int/node/98829.
97. See
Amnesty International,
"Executions
of Juveniles
Since
1990," at
http://www.amnesty.orglen/death-penalty/executions-of-child-offenders-since- 1990. See also, IRIN
Global, "Analysis: Should child soldiers be prosecuted for their crimes?" Humanitarian News and
Analysis, A service of the UN Office for the Coordination of Humanitarian Affairs, 6 October 2011,
available at: http://www.irinnews.org/Report/93900/Analysis-Should-child-soldiers-be-prosecutedfor-their-crimes.
98.
Human Rights Watch, "Congo: Don't Execute Child Soldiers, Four Children to be Put to
Death, 3 May, 2001. http://www.hrw.org/news/2001/05/02/congo-dont-execute-child-soldiers.
99. IRIN Global, "Analysis: Should child soldiers be prosecuted for their crimes?"
Humanitarian News and Analysis, A service of the UN Office for the Coordination of Humanitarian
Affairs, 6 October 2011, available at: http://www.irinnews.org/Report/93900/Analysis-Shouldchild-soldiers-be-prosecuted-for-their-crimes.
100.
Coalition to Stop the Use of Child Soldiers, "Democratic Republic of the Congo (the):
Action appeal: Child soldiers on trial in the DRC," Child Soldiers, Issue 3 March 2002, Page 33
available at: http://reliefweb.int/node/98829. And see Amnesty International, "Executions of
Juveniles Since 1990," at http://www.amnesty.org/en/death-penalty/executions-of-child-offenderssince-1990.
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are an estimated 8,000 active child soldiers in the eastern part of the
DRC.' 0'
It is evident from the above that child soldiers in the DRC have suffered
gross violations of children's rights. This cycle of violence is very
concerning. Based on this level of violence, it is not surprising that the
conflict continues because those fighting have not had an opportunity to
"disengage," a phrase that the 1996 Machel Report addressed as an
inherent danger for child soldiers:
Child soldiers may find it difficult to disengage from the idea
that violence is a legitimate means of achieving one's aims.
Even where the experience of participating in "the cause" has
been positive, as was often the case for youth who identified
with and drew meaning from their part in the struggle against
apartheid, the transition to a non-violent lifestyle will be
difficult. This is particularly true where the frustrations of
poverty and injustice remain. The challenge for Governments
and civil society is to channel the energy, ideas and experience
of youth into contributing in positive ways to the creation of
their new, post-conflict society.'02
C.

WHY NO SUSTAINABLE PEACE?

The latest formal peace agreements were from 2002 to 2003, and they
were for the restructuring and integration of the Congolese army, as well
as for the removal of troops of the Governments of Rwanda and
Uganda.1 3 Those agreements have received much criticism."" For
instance, there was a DDR program established; however "[t]oo much
emphasis was placed on child soldier reintegration into communities that
were potentially highly threatening, ignoring the danger of re-recruitment
into militant organizations." 0 In fact, re-recruitment has been a serious
101.
See SOS Children's Villages Canada, Demobilizing Congo's Child Soldiers for Good,
available at http://www.soschildrensvillages.ca/News/News/child-charity-news/Pages/Demobilizing
CongosChildSoldiersforGood9107.aspx.
See also, "Yemen's Child Soldiers go to War", UPI, 6 January 2010, available at
http://www.upi.coITop News/Special/2010/01/06/Yemens-child-soldiers-go-to-war/UPI-89571262
808410/.
102.
See, UNICEF, "Machel Study 10-year strategic Review, Children and Conflict in a
Changing World. April 2009, Pages IV and 19. http://www.un.org/children/conflict/_documents/
machel/msr2-en.pdf.
103.
Supra note 95.
104.
Elettra Pauletto and Preeti Patel, "Challenging Child Soldier DDR Processes and Policies
in the Eastern, Democratic Republic of Congo," Journal of Peace, Conflict and Development, Issue
16 (November 2010) and see, "Louder than Words, An Agenda for action to end state use of child
soldiers," Child Soldiers International, United Kingdom, (2012). Page 35.
105.
Child Soldiers Intenational, Id. Page 35.
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issue for child soldiers and accounts for numerous child soldiers
completing a DDR program and then returning to the military or rebel
unit he or she was once forcibly or voluntarily recruited to."
As
indicated in the quote in the beginning of the Chapter by a DRC child
soldier, the cycle continues because there are no other alternatives or
even hopes for an alternative lifestyle.
Additionally, no other child-soldier-specific programs have been
provided for and this was problematic between 2004 and 2006 when the
release of tens of thousands of children from the national army and nonstate armed groups took place.'07 Their release was part of a larger
project to create "a reformed and professional Congolese army, drawn
from all factions of the badly fractured state, respectful of human rights
and capable of protecting the civilian population;" however, despite
these goals fighting still continues today.' 8
Lastly, because the 2002 - 2003 peace agreements failed to address
accountability for those who forcibly recruited and used child soldiers,
there has been impunity at the local level throughout the DRC's history
by those perpetrators forcibly recruiting and using child soldiers. This is
true, despite the March 2012 guilty verdict by the ICC in the Prosecutor
v. Thomas Lubanga Dyilo case. The guilty verdict is celebrated because
Lubanga (who commanded the Union of Congolese Patriots (UPC), a
militia which was active in Ituri in the DRC in 1999) was found guilty of
the war crimes of recruiting and forcibly conscripting children under the
age of 15 years and using them actively in the hostilities of the DRC."
However, what does it mean for peace in the DRC? Because the ICC
can only prosecute those "persons for the most serious crimes of
international concern," this means that local military and rebel leaders
that abducted and forcibly conscripted child soldiers will not be brought
to justice until a peace agreement specifically stipulates that is the case.

106. Id.
107.
Id.atI11.
108.
For instance, a recent incident in the town of Kalembe, in the Democratic Republic of
Congo's (DRC) North Kivu Province, highlighted the fluid ambiguity of the national army's troubled
relationship with local militia groups in eastern Congo as it attempts to integrate them into its ranks.
See, IRIN, "DRC: Tough bargaining with armed groups," IRIN News.org (18 October 2012).
Available at: http://www.irinnews.orglReport/96585/DRC-Tough-bargaining-with-armed-groups.
109. Lubanga was found "guilty of crimes of conscripting and enlisting children under the age
of fifteen years into the FPLC and using them to participate actively in hostilities within the meaning
of Articles 8(2)(e)(vii) and 25(3)(a) of the Statute from early September 2001 to 13 August 2003."
International Criminal Court, Situation in the Democratic Republic of the Congo, In the Case of the
Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber I, No. ICC-01/04-01/06, 14 March 2012.
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Based on the failures of the previous peace agreements of the DRC, such
as the failure to address the specific needs of child soldiers and the lack
of "justice" provisions, coupled with the many other issues such as civil
internal strife over access to such resources as diamonds, gold, and
coltan, not to mention the fighting due to the integration of the military,
this conflict appears likely to continue for some time.
CHAPTER FIVE CONCLUSIONS
It is important for you to know that the journey I have made so
far has been less difficult because I entered the DDR
programme. I did bad things in the bush and I saw very bad
things done to both children and adults. Removing the gun from
me was a vital step for me. The programme helped me feel
natural and normal again. It helped me develop ways to fit into
society again."o
As the above quote from Alhaji Baba Sawaneh, a former child soldier
from Sierra Leone, indicates, DDR programs can be beneficial, even if
the program itself is not specifically designed for a child - that is, having
sometime type of DDR program may be better than having none at all.
However, conflict affects children differently than adults, and because
children are still growing physically, maturing emotionally, and
developing psychologically, they should have programs specifically
catered to their needs.
Additionally, it appears that the only way to stop the use of child soldiers
is to stop impunity at all levels. When peace agreements fail to address
impunity, peace itself appears to fail, as has been seen with the DRC.
While the guilty verdicts of Charles Taylor and Thomas Lubanga for the
forcible conscription and use of child soldiers under the age of fifteen are
welcomed, they are only two perpetrators. Clearly, there has been
impunity for many local leaders given that in the DRC alone, there were
an estimated 30,000 child soldiers involved in the conflict during the
1996-1997 timeframe. In fact, the number of actual perpetrators at-large
who are currently abducting, forcibly conscripting and recruiting
children that make up the estimated 250,000 child soldiers in the world
today is likely significant.

110. Alhaji Baba Sawaneh, Former Child Soldier With The RUF who completed the DDR
program in Sierra Leon in 1999, Addressing The Security Council On 20 November 2001, UNICEF
News Note, "Channeling adolescent potential to bring about change," (2005) Available at:
http://www.unicef.org/media/media_27113.html.
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If child soldiers' interests are not addressed and justice provisions are not
established in peace agreements, then child soldiers become invisible,
and the cycle of conflict perpetuates. As Graca Machel put it when
describing the atrocities faced by children in armed conflicts, "Such
unregulated terror and violence speak of deliberate victimization. There
are few further depths to which humanity can sink.""... By including
appropriate provisions in peace agreements, perhaps these children will
have an opportunity to hope for their future.

Ill.
Graca Machel, Report of the Expert to the Secretary General, UN General Assembly,
Impact of armed conflict on children: Note by the Secretary-General, 26 August 1996, A/51/306,
Available at: http://www.unhcr.org/refworld/docid/3b00f2d30.html
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